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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

IRG ORPR BT GRS e ¢
Revision appllcatlon to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported >
to any country ar territory outside India. ?

(b)
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(c)

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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(d)

The above applfca’cion shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Centrlal Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision apbplication shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees Ore Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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nal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

0-20, New Metakl-I Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other tha

as mentioned in para-2(i) (a) above.




5

(3)

(9)

(6)

B

¢ appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch. of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. o

AT geH, DR SeUreH o T4 AaER ey e (Ree), & uir el & A A
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S TUT g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) )
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall'include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
. (i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in dispute, or\geﬁajgfiw/lb
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ORDER-IN APPEAL

nical Works India Pvt. Ltd, 409-414, 4™ Floor, Venus Atlantis,

100ft Road, Prahaladnagar, Ahmadabad, (hereinafter referred to as ‘appellants’)

have filed the present appeals against the Order-in-Original

‘ number

CGST/WSOS/ReT-66/PNG/2017~18,dated 10.01.2018, (hereinafter referred to as

‘impugned orde

r’) passed by the Assistant Commissioner, CGST, Division-VIII,

Ahmadabad-South. (hereinafter referred to as ‘adjudicating authority’).

2. Briefly sta

refund claim of

ted the facts of the case are that the appellants had - filed
s.55,89,534/- under their application dated 10.10.2017 for the

period from April-2017 to June-2017 2under the Notification No.27/2012-
C.E.(N.T.) dated 18.06.2012, for the refund of the unutilized CENVAT credit.in

respect of servi
the output serv

ice tax paid on various input services utilized/used for providing

ces without payment of service tax on the said output services

as being exported by them. The Adjudicating Authority vide impugned orders

rejected refund
establishments
as export of ser

under clause (f) of Rule 6A, stating that Claimant is a merely
of the e-clinical Works LLC, USA. Therefore it cannot be treated

vices and the refund claim is inadmissible.

3. Being aggrieved by the impugned orders, the appellant filed the present

appeals on the

erred on facts
reimbursement
facts and in la

following grounds; That the Id. Assistant Commissioner has
and in law by assuming Transfer Pricing Method as mere
of expenses. That the Id. Assistant Commissioner has erred on
by rejecting entire refund of service tax of Rs. 55,89,534/- by

interpreting provisions of Rule 6A and explanation 3)b) & 4 of clause 44 of

Section 65 (B) i

4, Personal
Rajpara, Charte

n erroneous manner without intention of legislature.

hearing in the case was granted on 23.03.2018 wherein Shri C.J.
red Accountant on behalf of the said appellant, appeared before

me and reiterated their Written Submission grounds of appeal. He quoted para

10 of O-I-O, wh

5. I have cg

ere only transfer pricing is questioned.

refully gone through the facts of the case on records, grounds of

the Appeal Memorandum, and the Written Submission filed by the said appellant
and oral submission made at the time of personal hearing. I take up the appeal

for the final dec

ision.

Question to be decided is;

1. Whether
of the e-

as per clause (f) of Rule 6A, Claimant is a merely establishments
clinical Works LLC, USA on the basis of Transfer Pricing Method

as mere reimbursement of expenses or otherwise.

It is pertinent to discuss the provisions of Rule 6A which read as under;

Rule 6A of

the Service Tax Rules 1994, deals with the provisions

relating to export of services. It states that;

"The provi's‘,

ion of any service provided or agreed to be provided shall

be treated as export of service when,
(a) the provider of service is located in the taxable territory,

(b)the recipient of the service is located outside India,

(c).
66D

the service is not a service specified in sect}/g),n ;meam

of the Act, % g

W

)
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(d)the place of provision of service is outside India,

(e)the payment for such service has been received
by the provider of service in convertible foreign
exchange, and

(f) the provider of service and recipient of the service
are _not _merely establishments of a distinct person in

accordance with item (b) of Explanation 3 of clause

(44) of section 65B of the Act.

Explanation 3 of clause (44) of Section 65B of the Act- A person carrying on a '
business through a branch or agency or representational office in any territory
shall be treated as having an establishment in that territory.From the plain
reading of the text of point (f) of Rule 6A, it is understood that service
provider and service recipient should not be a mere establishment of a
person to qualify the provision of service as Export Service. Thus it
implies that service provider/service receiver should not be branch,
agency and representational office of other.

5.1 Here once it is established by the adjudicating authority that the
said claimant is a merely establishment of the e-clinical Works LLC, USA
and decided that it cannot be qualified as export of services. Once
service are held to be not the export of services then adjudicating
authority had to examine the taxability of services provided by the
appellant as they have not paid the service tax on so called export
services and also to examine the availability of Cenvat credit to the

appellant.

5.2 Also appellant has submitted that they are issuing invoices as per

Income Tax Rules 10B(1)(c) cost plus method, by which,
(i) the direct and indirect costs of production incurred by the
enterprise in respect of property transferred or services provided to

an associated enterprise, are determined;

(i) the amount of a normal gross profit mark-up to such costs
(computed according to the same accounting norms) arising from
the transfer or provision of the same or similar property or services
by the enterprise, or by an unrelated enterprise, in a ‘comparable
uncontrolled transaction, or a number of such transactions, is
determined; :

(iii) the normal gross profit mark-up referred to in sub-clause (ii) is
adjusted to take into account the functional and other differences, if
any, between the international transaction and the comparable
uncontrolled transactions, or between the enterprises entering into
such transactions, which could materially affect such profit mark-up
in the open market;

(iv) the costs referred to in sub-clause (i) are increased by the
adjusted profit mark-up arrived at under sub-clause (iii);

(v) the sum so arrived at is taken to be an arm’s length price in
relation to the supply of the property or provision of services by the
enterprise;

. G
They are following cost plus margin method as per IMcoime
Rules and margin charged for period under consideraggig

above cost. % ‘
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5.3  Pricing method is followed by the appellant to comply the Income
provisions, on|the basis of which it cannot be concluded that it is merely
reimbursement of expenses and thus it is a establishment of distinct persons.

b}

6. In viéw of above discussed facts it is felt that the matter should be re-
examined in terms of para 5.1 to 5.3 above. I hereby remand the case back
to adjudicating lauthority in view of discussion at para-5 above.

07. Appeal ﬁied by the appellant stand disposed off in above terms.

07. ardieiear GarT gof @ IS e & WTeRT 3WEd ale 4 T a8

ATTESTED

o

(K.H.Singhal)
SUPERINTENDENT (APPEAL),
CENTRALTAX, AHMEDABAD.

BY R.P.A.D.

To,

M/s. E-Clihical Works India Pvt. Ltd,
409-414, 4% Flolor, Venus Atlantis,
100ft Road, Prahaladnagar,
Ahmedabad. |
Copy To:-
1. The Chief/Commissioner, Central Tax,GST Ahmedabad zone, Ahmedabad.
2 The Commissioner, Central Tax, GST South, Ahmedabad.
3~ The Deputy/Assistant Commissioner, Central Tax, GST South, Division-
VII, Ahme\dabad South.
4. The Assistant Commissioner, System , GST South -Ahmedabad

O

- Guard File.
6. P.A. File.




